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SIB Docket  No. 02- 277, R1M Docket Nos. 01- 235,Ol- 317, and 00- 244 

Dear M s .  Dortch: 

I hi> is  I ( I  a d \  isc yoii. iii ;iccordmice \\it11 Scctioli 1.1206 of the FCC's rules. that on May 
I ? .  2003. h r i - y  Drake. I'rcsiilcnt of  Backyard 13roadcasling Iloldings. LLC ("Backyard 
Ilroadcasting"). Annc Swanson of (his oflicc. i ind  1 met with Nandan Joshi, Esq., Attorncy 
Ad\  i s w  in the Ot'tice or ( iencral  Counsel. to discuss Hackyard Broadcasling's concern that any 
tcvisioii o f t l i e  definilioii ol'radio markets, particularly a rclbrmulation based on Arbitron data, 
\\ortld conipctilivcly disaclunlagc small .  rcccnrlq rslablislied companies vis-a-vis larger and 
ii1ui.e cnlrcnchcd I-ado owners. I('111c FCC' nonetheless adopls such a changc, Backyard 
Broatlcasling stresses the importance o1'gaiidPa~hcrin; and allowing fice transfcrabilily of ally 
noli-compliant clus[crs and ol'gi\,ii lg a l l  participants in 21 market the ability to itlcreasc slation 
owiicrsliip 10 Ihc IcvcI  or the largest grandtiltliei.ed clustci-. The enclosed handouts were 
disu-ibutcd 211 the inecling. 

A s  require2 hy section I .  I20h(b), ~ \ v o  copies o f  this lclter arc bcing submitted for each of  
t h e  ;rhovc-rc fcrcncctl dockets. 

1 
"*-/ 

Fnc  lostire 
cc hy ~elecopy: Nandan Joshi, Esq. 



T h e  Subvtitution of Arhitron Metro Data To Gobern Local Market Definition Will 
Hamstring Small and Medium-Size Group Owners Seeking To Compete Effectively with 

Mega-Groups in Local Markets 

MM Docket Nos. 00-244,01-235, 01-317 
MB Docket No. 02-277 

Bachyai-d Bruatlcasting I S  a smiill, recently established independent company, dedicated 
10 l i)cal radio. with a total of 22 radio broadcast stations in the Muncie, Indiana (Arbitron Metro 
Rank L O l ) ,  Olean, NewJ York (Arl,itron Mctro Rank  207), Elmira-Corning, New York (Arhitron 
Metro ILink 2 I3), Williamsport, Pennsylvania (Arbitron Metro Rank 259), and Jackson, 
Mississippi (,Arbitroil Metru Rank I23), markets. 

To conipcte cfrectivcly against inicya-owners who can spread their risks over scores of 
iiiarkcts. small group owners likc Backyard need the ability to cluster stations pursuant to the 
same rules tinder wliicli the mega~consolidators have already built their businesses. 

CI Dcspilc its rclati\,cly liiiiited resources, Backyard directly competes with some of the 
largest conso1idatoi.s. ineltiding Clear Chaiincl i n  the Jackson, Mississippi, and 
Willlamsport, I'ciitisylvania, iiiarkcx, Infinity, Entercoin, and Citadcl in the Olean, 
Ncw YorL, inarkcl. and ('ilatlel i n  [lie Muricie, Indiana, market. 

Operaling i i i ider tlic existing rules iiiid niarket detinitioiis, lhesc mega-consolidators 
\vcrc ablc LO est;tblisli dTccti\#e ;iiid ef f ic ient  clusters of stations in  various markets, 
spreading f i ~ e d  cosls among stations within a niarket and risk among stations in 
sc v cral n i a r k  CI s , 

I<ccciit ciirriints likc Hackyircl intist bc afforded a level playing lield a s  they try to 
y o \ v  at id compete agaitist sttcii alrcady large and dominant competitors. This means 
nllo\ving t icw c i ih t i i t s  tlic samc opportunities to create viable station groups capable 
oi'compcting with tlic established dominant gi-oups. 

o 

c) 

I'hc tisc of hi-bitioii Mctro Markct tlala, ~iarticularly in  snialler markets, imposes a car more 
i-cstl.iclivc standard t l ia t i  exisling rules and would stymie iicw entrants seeking to compete 
cffeclivcly agiiinsi cnlrcnchcd me~a~coiisolitlators and their existing clusters. 

o I Iic C'oti i inissiun I-eccntly I-cviewcd and approved Backyard's acquisition of control 
0 1  s e \ " A  stations i n  the Muncie. Indiana. area. Backyard's holdings, however, could 
c.icecd the owi icrdi ip I-IIICS if,\rhitron Mctro Market (lata is used to deterrniric the 
size oi ' thc market. Arbiti-on assigiicd just 12 stations to the newly-created Muncic ~ 

Marion, Indiana, Metro Market. Although the ownership rules allow common 
o\vncrship ofjust 3 FM stations and 5 stations overall in  a 12 station market, 
hckyiirtl alrcady I iokIs (I sl;iliotis i i i  the clctitied market, including 5 FM stations. 

I k f i l l i t i g  sniallci. tltai.kcts imolves a Zrcat deal ordiscretionary line drawing. In the 
a lmnce ol; i  sjnglc large cily, otic niiist pick and clioose among groups oJslnaIler 
coiiiiiiutiitics IO Ibrni ncn' markets. Irsuch choices are ~ n a d c  al-bitrarily and without 

CI 
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relercncc lo  existiiig antl potcnlial competition, the fonnation of new markets could 
have 311 immcdialc and tlcbastating errect oti smaller group owners. For this rcason, 
the Comniission niusi not cxtcud thc use of Arbitron Metro Market definitions to 
smaller markcts withot11 careful consideration of the effects on such markets. 

o ~ I ' o  Llic cxlcnt the tisc of Arbilroii Mcti-o Markct  definilions would crcate more 
restrictive slandards in smaller markcts, sucli acts would be reregulatory and contrary 
to Llic ititctil orSection 202(11) 0r111e Telecotntnunications Act of 1996 and the 
picsitniplion in  law of rcpciil rhat courts have b u n d  must be applied in  constntin:: 
i l s  prov is~o~is .  

More rcslriclivc niarkcts created b y  the use oPArbiti-on Mctro Market d a h  could force station 
tli\'csriturc o r  the breakup oresistitig clusters. 

o For sniallcr groLtp ~)wners to be able to t i ia intain value, they tnust have the ability to 
kccp cxislins ~ILIS~CI~S intact. 

Forcing t l ic divesti lure ol.slations ltuni an cxist i t lg cluster would have a dcvastating 
and itiimcdiate e~Tcct  oii :I smaller zroup owncr by causing a precipitous loss of 
inarkct va lue  lor ils properties antl ati inahility lo obtain loan capital. 

Morcovci.,  unless existing c l u s ~ c r b  mi iy  be ~ransfcrretl or assigned, small group 
owiicrs w i l l  lose tiiucli nI'11ic m a r k 1  \,slue of their stations because prospeclivc 
huyei-s wil l  not be ahlc to rcnlize the benefits of existing clusters. Mosl smaller 
gimwing coni l~a i i ics  likely \vi11 need 10 rcstrtlctul-e to secure financing, change 
owicrsliip i n  ini t ia l  public offcrings and, potcntially, merge with othe~. comparably 
si/,cd companies iI 'thy :ire to gi.u\v into effective compclirors. The mega-owners 
dteadq h a v e  ~ i a s s c d  Ilirougli that siage oldevcloplnent. LJntler more restrictive 
tniiirkcr definitions, c\ 'ci i  3 siniplc corporatc i-esti.ucturing, 1PO or other change of 
C O I I I I ~ Y  co~ild rnrcc thc Iwcak up ol'clusters, destroying much of the value of  stiiallcr 
compnliies like Backyard  and  precluding them liotn becoming effective coinpetilors 
a g i i i s t  t l ic nicg;i-owners. 

A I  the saiiic time, t i inic ~ r c s l ~ i c ~ i v e  iniarkct definitions, combined with 
trarisler/assig:nmeiit protcc~ions Tor existing clusters ( i .e . ,  "grand fathered clusters"), 
would simply lock-in tlic curt.ent parterns of market dominance while hlockitig the 
tlcvclopnicnt of porcn~ial ly c o m l ~ c ~ i ~ i v c  new clusters. 

c 

LI 

o 

Arbitron is ii ptihlic company i~ccount i~ble to its shiireholdcrs antl to its largest cuslomers, 
\vliicIi are lhc entrenched rnega-consolida~ors. The economic incentives guiding Arbitron's 
clccistoiis d o  not ncccssarily aligti \?it11 the piihlic interest benet7ts that tlic Commission seeks 
lo i-cali/c i n  th is  pi-occetliii:. Csc of  Arhitroii market definitions, which the company may 
vat'y liom Lime lo linte, wo~ild nicati Ilia1 the valuc of market clusters of emerging 
competitors may hccomc ;I ltinctioli 01. /'ubiIron's commercial ilitcrcsts. 
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o IIor instaiicc, in 1987, Arbitron lowered its estimate of the Black population in thc 
Houston, 'l'cxas, market aficr certain major station owners petitioned for such 
changcs. Radio station KMJQ(FM), which concentrated on Black listeners, lost 
market share as a result. In responsc, KMJQ(FM) submitted population reports from 
the City o f  Houston Departmcrit or  Planning and Development, which were endorsed 
by the city orHouston and Harris County. Arbilron refused to revise its estimates, 
Iiowcvcr. o r  even postpone thc iinplenientation of the lower estimates pending further 
sludics. (Set KM/C). KM./M / h o p  Arbilr.o/,, Radio and Records, Jan. 13, 1988, at 3, 
attached hereto.) Similarly, Spanish language broadcasters have criticized Arbitron' 
lailure to take accui-ale account of language prcference, which undermines the 
Hispanic radio industry by giving a false tncasure of  the listening habits of Spanish- 
I;inguage listcners. 

Conclusions: 

On/): /*'iv kl'li~/~ rs Brokcir. 'l'tic Coinmission should iiot disrupt the market by drastically 
altering radio market tlelinilions. Although the current rules create certain 
inconsistcncics and discrepancies t l ial should be addressed (e .g . ,  the "Pine Bluff'  
prohlcm), radical cliangcs arc uniiccc 
whcrc sticl i cliangcs wil l  ti!ijiteii euisting restrictions. 

~ , , l ~ ~ / ~ i r r o / ~  /.E ,Yo/ The i l t lswer.. Use o r  Arhitmii Metro Market Data will lcad lo arbitrary 
iiiarkcl delinitions that may i iol rcllcct coinpetitive realities. In particular, Arbitron 
Mcii-o Markcl data mtist 1101 bc tiscd in markcls smaller than the Top 200 because the 
impact will be arbitrary m d  inconsistenl. Moreover, adopting morc restrictive Arbilron 
Mcti-o Markels will only disrupt the elforts o f  emerging small companies that should he 
encouraged as el'fective conipetitors to thc mc~a-consolidators. 

iry and no( i i i  tlic public interest ---particularly 

A tt;lchmcnt 



KMJQ, KMJM Drop Arbitron 
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Replacing the Current Radio Market Definition with an ArbitroniBlA Standard 
Will Frustrate thc Efforts of Siiiall and Medium-Sized Group Owners to 

Compete Effectively with Mega-Groups in Local Markets 

The Coiiiiiiissioii should iiot disrupt the radio industry by drastically altering radio market 
delinitions based on Arhiti-on and/or BlA standards. 

o The industry has adapted to the current radio market definition, and those entities that 
entered the market since 1996 have based their competitive sirategies on the existing 
definition. 

Thcse I ICW cntraiils and  other growing companies iiiust hnvr the opportunity to develop 
cfticicnt clusters orstations under the same rules that have been used to build the existing 
niega-coinpanics. Othciwisc. ihc i iew enlrants wi l l  not have any opportunity to compete 
c ffcct i vel y wi th ihcni . 

Disruption in  thc induslry liom ii new radio market definition will disproportionately 
harin smaller players [or wlioiii the loss oI inability to transfer intact even a single cluster 
could liiivc a devastating effect. Mega-owners ca i i  spread the risk o f  a major change 
across one or iiiorc of lhc i r  markcts; snialler owners seeking to compete with them 

CI 

o 

C i l  II I1 01. 

e I the Commission tievertltclcss changes the radio market definition lo an Arbitron and/or BIA 
standard, tl ie Commission must adopt provisions that limit the linnii that sti i i l l ler group owners 
m i l l  suffer: 

o Thc Commission should pro\;idc (01- full graiidratlicrlng and fu l l  transferability o r  
clusters. . A requireinciit for divestiture of clusters would severely and disproportionatcly 

hariii smaller y o u p  owiiets; mega-owners can spread the risk. 

Any 1intit;itioii 011 traiisfcrability ofc lustets  wo~i ld  rcstilt in an iinlnediatc loss 01. 
value t h a t  \vould he felt most acutely by small  group owners. Mega-owners 
rcached thcir current positions through a history of transfers and assignments, 
iiicludinp nuIneI-ous "tl-ade LIP" sales and exchanges. initial public offerings, 
mergers, a i d  the addition ol'nciv equity investors. If the Commission only 
peinmits a limited inwiiher oftransrers of  grandfathered clusters, i t  will cut o f f  Ihe 
only growil i  path for tliosc seeking to offer effective competition to mega-owners. 

'I I I C  Conimissioii should illlo\v any owiicr in a market to increase station ownership to thc 
lcvc l  o f  the largest gi.andi"'ithcrcd cluster. Otl/crwise, rhc! /iew rzilcs c f l e c l ~ ~ d y  wi/ /po/cc , l  
~ ~ / r c ~ ~ ~ c l i d  / n c g ~ ~ - o i w i c ~ ~ ~  o,yui//,</ cffi,c,liije . .  c.oiizperilioii. 

Statiolis In a markct that do iiot have any contour overlap with another co-owned station 

Ipcrlllii saoic-scrvlce sitnulcasting - -  should be trcated as oiie station in the nunierator it1 

computing [he ounership liiiiil  Ihr lhal  liccnsee. Otherwise, a new entrant's two lion- 
01 crlappitig Class A slations would be treated the same as an entrenched owner's 
overlapping Class C stations. 

FCC should deal wiih anulnalies Liiidei. the current inarhet definition standard on a case- 
by-case basis. Foi- example. thc so-called "Pine Blufl" problem could be addressed by 
i.cqulrlng that the reqtiisitc iiiat.kei size be esiablislied withotlt countillg ill the 
dcnoiiiinator co i i i i i io i i I~-owi ie~ l  slalions thal arc not a IIXI of ihe cluster being evaluated. 

'3 

o 
't -- o r  l1;Ivc s o  l i t l l e  contour overlap tha t  tlie Cominission's rules would 

o 



Backyard Broadcasting Holdings, LLC Stations 
(by Arbitron Market) 

Jackson, Mississippi (Arbitron Metro Rank 123) 

Liceiiscc: Backyard Broadcasting Mississippi, L1 .C 
WT'YX(FM), Jackson, Mississippi 
WRXW(FM), Pearl, Mississippi 

Muncic-Marion, Indiana (Arbitrnn Mctro Hank 201). 

l~iccnscc: Indiana SabrcCom, Inc.' 
WtITY(FM), Ilartford City. Liidiana 
WHTI(FM), Alexandria, Indiana 
WI!RK(I;M). Elwood, Indiana 
WEKK(FM), Muncie, lndiana 

Licensee: Muiicie SabreCoin, Iiic. 
WXPN(AM), Muncie, Indiana 
W I  BC-FbI, Muncie. Indiana 

Olean, Ne\% York (Arbilron M c t r o  Rank 207) 

I iccnsee A n o u  Cornmunication~ o f  N Y , lnc 
WPIG(FM), Olean, New York 
WHDL(AM), O l c d n .  New York 

&Irnira-Coriiiiig, Ncw York (4rbitroii Metro  R a n k  213) 

Liccnscc: Chcrnung County Radio. Inc. 
WNKI(FM). Corning, New York 
WPGI(FM), Horsehcads, N e w  Yoi k 
WNGZ(FM). Montour Falls, New York 
WWLZ(AM), Ilorseheads. New York 
WCiMk'(AM), Watkins Glen, New York 

\4illiainsport, Pennsylvania (Arbitron M e t r o  Rank 259)  

l~icciisee: Soiith Williamsport SabreCom, Inc. 
WILQ(FM). Williamsport, Pennsylsania 
WWPA(AM),  Wil l ia ispon,  Pennsylbania 
WBZD-FM, Muncy, Pennsylvania 
W%XR(FM). S. Willianisport, Penurylvania 
WCXK(FM), Lewishurg, Pennsylvania 
WI<VH(FM), Williamspon. Pcniisylvan~a 

' lndiand SabreCoin, lnc station W H I>U(AM), Anderson, Indiana, is  not included i n  the Muncle-Marion, Indiana, 
Arbitron Metro Market 


